Four Pitfalls of Hotel and Convention Center Contracts
Randy DeLopst and Noreen Klink
Don’t sign that hotel, or other venue contract until you’re sure that the insurance language is correct. If you do sign, you might be agreeing to contract terms not covered by your insurance policies—terms that can cost your association millions of dollars. Read on to discover four contract pitfalls that you can avoid. It’s worth it.
Pitfall 1:  Primary and Noncontributory Insurance Coverage 

Contract:  An association’s contract with a facility owner requires that they be named as an additional insured on the association’s commercial general liability, business automobile and umbrella liability policies. The contract also requires the association’s insurance to be primary and noncontributory to any insurance maintained by the venue (meaning that in a loss situation, all the association’s insurance pays first).

Claim:  An association employee negligently starts a fire at a hotel. There are serious injuries and claims total $5 million. The hotel is held partially responsible for damages because of inadequate emergency evacuation plans. A jury decides that the association must pay $3 million and the hotel $2 million.

Problem:  Because the association’s umbrella liability policy with a limit of $10 million has not been properly amended, the hotel’s insurer pays $2 million and then sues the association for this amount. 

Why? The association agreed to make its umbrella liability insurance primary and noncontributory with any insurance maintained by the hotel and it did not do so. The association is in breach of contract and the hotel’s insurer can sue the association for its $2 million payment and this is not covered by the association’s insurance.

Solution:  Never agree to grant primary and noncontributory insurance coverage to an additional insured for umbrella (catastrophe) liability, excess liability, or business automobile liability policies. An exception can be made for commercial general liability policies only when your insurance broker, or agent has assured you, in writing, that the policy has been endorsed to provide primary and noncontributory coverage to additional insureds. Standard commercial general liability policies do not do this without being specifically endorsed.

Pitfall 2:  Waiver of Subrogation for Workers’ Compensation Injuries to Your Employees 

Contract:  Venue contracts may ask you to:
· Waive the rights of subrogation under your workers’ compensation insurance in favor of the venue owner and other parties, or 

· Waive any rights you have to recover for bodily injury, or property damage to your association, its employees, its members and other potential parties as part of an indemnification/hold harmless clause, or liability waiver clause.

Claim:  While setting up for the meeting, an association employee slips on a wet floor. A back injury results in a $150,000 workers’ compensation claim. The association’s workers’ compensation claim insurer pays the claim and proceeds to sue the hotel because the wet floor caused the claim.

Problem:  The association agreed to waive its insurance company’s right to subrogation for workers’ compensation claims. When an insurance company pays an insurance claim, it receives your rights to go after the person, or organization that caused the claim and recover the claim payment. This is called right of subrogation. Standard workers’ compensation policies do not allow waiver of subrogation. Therefore, your waiver of subrogation violates the terms of your workers’ compensation policy and your association is responsible for paying the $150,000 claim.

Solution:  Unless your workers’ compensation policy has been amended to permit waivers of subrogation, the contracts you sign should never waive the rights of subrogation pertaining to your workers’ compensation policy. And never waive your rights to recover for employee injuries as part of any indemnification/hold harmless clause, or liability waiver clause.

Pitfall 3:  Providing Additional Insureds Coverage for the Venue’s Own Negligence 

Contract:  In the insurance requirements, you may be required to provide coverage to additional insureds (hotel owners, management companies, etc.) for the venue’s own negligence.

Claim:  Let’s say that a conference attendee trips on loose carpeting in your exhibit area, falls headfirst into an exhibit booth and is seriously injured. Your insurance company denies coverage to the venue owner because the claim did not arise out of your association’s acts, or omissions. It arose out of the venue owner’s negligence. The venue owner or their liability insurance company sues your association for the injured party’s damages because you breached the contract.

Problem:  In the past, insurance companies granted status to additional insureds with no limitations, or restrictions. Insurance companies now only provide coverage to additional insureds for claims arising out of the acts, or omissions of the named insured (your association), or persons acting on your behalf, such as a subcontractor setting up your exhibit area for your annual conference.

If you do not amend this contract requirement, you could be responsible for paying any uninsured claims out of your own association funds.

Solution:  Never agree to meet this requirement. Additional insureds should be covered only for claims arising out of your acts, or omissions, or the acts, or omissions of people acting on your behalf.

Pitfall 4:  Agreeing to Be Liable for Any Property Damage to the Venue 
Contract:  Facility use agreements for hotels, conference centers, civic centers and other event venues often require an association to be liable for any property damage including loss of use to the facility itself.

Claim:  An association employee forgets to turn off a coffee machine in your exhibit area. The machine overheats and causes a fire that damages the facility. The facility’s insurer pays the loss and then sues your association to recover damages because your employee’s negligence caused the loss.

Problem:  Standard commercial general liability and umbrella, or excess liability policies exclude property damage to property you rent, lease, or occupy. However, commercial general liability policies usually state that this exclusion does not apply to any premises rented for a period of seven days, or less. Your association probably has coverage for at least $1 million per occurrence for property damage to premises you rent, or lease for seven days, or less. Check with your agent, or broker about this issue and get a response, in writing, about what exact coverage your policy provides for this exposure. 

Insurance companies will not delete this exclusion. Insurance coverage for these types of property damage claims is handled by using first-party (the facility’s) property insurance with the appropriate facility use contract wording for a property damage waiver (waiver of subrogation) in favor of your association for any damage to the facility. These property damage waivers (waivers of subrogation) are permitted by all property insurance policies.

The need for an association to have such waivers in its contract is further justified by the fact that it has no liability insurance coverage for damage to a facility it rents or leases—except for the $1 million maximum limit for premises rented for seven days, or less.

Solution:  Check with your insurance agent, or broker and get a response, in writing, explaining what coverage your policy provides for this exposure.

If you are not successful in getting a waiver of subrogation clause in your favor incorporated into the contract, then you have the following options: 

· Refuse to sign the contract and look for another venue. 

· Sign the contract and consider purchasing separate property insurance on the facility to protect your interest in potentially being responsible for any property damage including its loss of use. This special kind of property insurance is referred to as legal liability property insurance coverage. You have the coverage available under your commercial general liability policy for property damage to premises rented for seven days, or less. 

· Sign the contract and rely only on the coverage available under your commercial general liability policy for property damage to premises rented for seven days, or less. If the rental is for more than seven days, then you will not have insurance coverage for this exposure.

These four pitfalls should always be considered when reviewing a venue contract for insurance and risk management implications. It is vital that you seek expert guidance to avoid serious financial loss to your association.

Randy DeLopst and Noreen Klink are consultants with Risk Resources in Elmhurst, IL. For more information, contact Noreen Klink at nklink@riskresources.net.
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